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Select Committee into Elder Abuse — Final Report — 
“‘I never thought it would happen to me’: When trust is broken” — Motion 

Resumed from 7 August on the following motion moved by Hon Nick Goiran — 

That the report be noted. 

Hon NICK GOIRAN: I am pleased to continue the consideration of this important final report of the Select Committee 
into Elder Abuse, which was presented in September of last year. Noting the time, it appears that I do not have 
a great deal of time today to continue the consideration of this matter, but I will identify a couple of things for 
members. As we continue to consider each of the 10 terms of reference that were put by the house to the committee, 
I am currently considering the fifth term of reference. We have previously considered the requirements for the 
committee, firstly, to determine an appropriate definition of elder abuse; secondly, to identify the prevalence of 
elder abuse; thirdly, to identify the forms of elder abuse, including, but not limited to, neglect; and, fourthly, to 
identify risk factors. We are currently considering the need to access and review legislative and policy frameworks. 
Before I continue from where I left off last time—looking at the issue of recommendation 17 onwards and the 
government’s response—I want to make a quick observation on the issue of elder abuse in general and where 
debate in Western Australia is heading generally on matters pertaining to elder abuse. If nothing else, the work of 
the Select Committee into Elder Abuse highlights that we have a problem with elder abuse in Western Australia. 

The CHAIR: Hon Nick Goiran. 

Hon NICK GOIRAN: Those who are across the evidence, findings and recommendations of the inquiry into elder 
abuse will note that not only do we have a significant problem with elder abuse in Western Australia, but also the 
capacity of general practitioners in Western Australia to identify elder abuse is variable. This is particularly important 
as we contemplate, in due course, bringing forward a scheme in Western Australia that would allow two general 
practitioners to make a decision about whether a person is able to terminate their own life. This is in the context 
of us knowing, as a Council—as a group of 36 members in this place—that there is a problem with elder abuse in 
Western Australia and that one of the most prevalent forms of elder abuse is emotional and psychological abuse. 
We will never be able to say in this fortieth Parliament that we do not know that because we invested in the 
resources of this Parliament to establish the Select Committee into Elder Abuse, which expressly found that 
emotional and psychological abuse is one of the most prevalent forms of elder abuse in Western Australia. We 
know that. We also know that the capacity of general practitioners to identify elder abuse is variable.  

The government is proposing a scheme in Western Australia that would allow two general practitioners to make 
a decision about whether a person qualifies for terminating their own life. This is precisely why such regimes are 
so dangerous; the stakes are very high. It is bad enough when a person is a victim of elder abuse in the first place. 
It is bad enough when that person is taken advantage of and when they are financially exploited, but how much worse 
is it if their life is terminated because of the psychological or emotional elder abuse that they are experiencing and 
which has not been identified by a general practitioner? In the weeks and months ahead, as we contemplate not 
only this discrete issue of elder abuse, but also other policy matters and proposals put to us by government, I ask 
members to keep top of mind these simple facts: we have an elder abuse problem in Western Australia; psychological 
and emotional elder abuse is one of the most prevalent forms of elder abuse; and the capacity of general 
practitioners to identify this abuse in Western Australia is variable. That is the framework within which we need 
to consider other policy proposals that are put before us. 

With those brief introductory remarks, I return to recommendation 17, which came under the broad term of reference 
that asked the committee to assess and review legislative and policy frameworks. Recommendation 17 reads — 

Specialist elder abuse units should be created within Western Australia Police. 

The government’s response to recommendation 17 was to indicate that it would support this in principle. It went 
on to inform the house — 

The Commissioner of Police advised the Committee on 7 May 2018 of the provision of 56 additional 
police officers in the metropolitan area to be subject matter experts in the field of family violence within 
dedicated Family Violence Teams … Those FVT are now in place and operational throughout the 
metropolitan area, having commenced in August 2018. 

Recognising the close nexus between family violence and elder abuse, these officers have received 
training in recognising and responding to elder abuse. There is no further intention to create specialist 
elder abuse units outside of the FVT. 

I am encouraged by the response provided last year by the government to recommendation 17 under the general 
heading of the committee reviewing and assessing legislative and policy frameworks. 
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One of the other things that was considered and put to the committee was whether there should be mandatory 
reporting of suspected elder abuse. There were some concerns, of course, about privacy issues and the dignity of 
older people. Indeed, this proposal for mandatory reporting of suspected elder abuse was not supported by the 
aged-care sector or Aged and Community Services Australia. Their view was that mandatory reporting in this 
context was ageist and that everyone has a right to make decisions for themselves. Confidentiality is one of the 
reasons people choose legal services rather than other frontline services. A suggestion or a submission was put to 
the committee that proffered that mandatory reporting could jeopardise an older person’s safety. All these various 
pieces of evidence and information then manifested themselves in the committee formulating finding 37, which 
can be found on page 70 of the report. It reads — 

It is not desirable to introduce mandatory reporting of elder abuse, as distinguished from that prescribed 
by the Aged Care Act 1997 (Cth).  

The committee did, however, go on to state that specific strategies should be developed to provide a framework 
for how sharing de-identified data can be achieved without breaching a person’s confidentiality or creating conflicts 
of interest. 

I move to another area of legislative and policy framework—that is, the issue of powers of attorney and 
guardianship. Indeed, I touched on this issue a little last week in a different context when my good friend and 
colleague Hon Simon O’Brien moved a motion exposing the government for continuing to overpromise and 
underdeliver. The context for powers of attorney and guardianship is that there are some inherent risks in giving 
someone power over another person’s decisions. There has been significant misuse of enduring powers of attorney 
and enduring powers of guardianship. This type of misuse can continue for years with no signs to indicate abuse. 
However, I think that most people in our community would agree that, with some improvements, these powers of 
attorney and guardianship are indeed beneficial. 

What exactly are these enduring documents in Western Australian law and how do they apply to a person? I will 
start with enduring powers of attorney. They are written agreements that allow a chosen person to make financial 
and property decisions on behalf of another person and continue to operate even when the donor loses legal 
capacity. That is contrasted with an ordinary power of attorney, which lasts only for a set time and only when the 
person has legal capacity. In the context of an enduring power of attorney, both the donor and the future attorney 
complete a form, with two authorised witnesses required to sign at the same time as the donor. 

The CHAIR: Hon Nick Goiran. 

Hon NICK GOIRAN: An enduring power of guardianship is a document that enables a donor to appoint a guardian. 
In this instance, it is to make personal, lifestyle and treatment decisions on a donor’s behalf when they lose 
capacity. The distinction between enduring powers of attorney and guardianship is that the former is essentially 
looking after financial matters and the latter is looking after other decisions for the person once they have lost 
capacity. Once again, this is done by completing a form, with two authorised witnesses required to sign at the same 
time as the donor and the guardian. The witnessing requirements to which I refer are set out in the Guardianship and 
Administration Act. The view of the committee was that these witnessing requirements are not robust enough for 
the effective protection of all people. Indeed, other states have stronger requirements, ensuring that the principal 
appears to have the necessary capacity and understand the effect of the enduring power of guardianship. I refer 
specifically to the Select Committee into Elder Abuse’s finding 39 found on page 76, which states — 

Witnessing requirements outlined in the Guardianship and Administration Act 1997 can be improved to 
provide more robust protection for an older person who creates an Enduring Power of Attorney or 
Enduring Power of Guardianship. 

This finding led the committee to make recommendation 20 — 

The Government review the witnessing requirements set out in the Guardianship and Administration Act 1997 
with a view to strengthening the protection for donors of Enduring Powers of Attorney and Enduring 
Powers of Guardianship. 

The government’s response to recommendation 20 was that it agreed with it in principle and noted that the statutory 
review of the primary act—that is, the Guardianship and Administration Act 1997—recommended changes to the 
act to enhance witnessing requirements. According to the government, at the time of the response to the work of 
the select committee, the issue of witnessing requirements for enduring powers of attorney was being considered 
in work being conducted by the Council of Attorneys-General in the context of identifying possible options for 
harmonising enduring powers of attorney. The government also indicated that it agreed that there is merit in 
investigating the issue further; in particular, by reviewing the experience in Queensland, New South Wales and 
Victoria, and considering any overlap with the work being done by the Council of Attorneys-General. 
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It is worth noting that the government response to the report was tabled on 20 November last year. It can be 
found as tabled paper 2182. In November last year, there was talk about the government agreeing to investigate 
the issue further, but unfortunately I put to members that I have heard nothing further from the government on the 
review that it indicated in November last year had merit in terms of looking at other jurisdictions in Australia. 
I call on a member of the government to clarify the current status of the government’s intentions, specifically on 
recommendation 20, which in November last year it indicated it agreed with in principle. 

Attorneys, administrators and guardians have similar responsibilities, but there are some differences. Regardless, 
they must always act in the best interest of the donor. That must be the primary consideration for the attorney, the 
administrator and the guardian. The guardian has a range of obligations to ensure that the represented person is 
protected and that the valued aspects of their life and wellbeing are maintained, whereas the administrator’s 
responsibilities are predominantly around financial duties. I can contrast the guardian’s role with that of the attorney, 
who is the person who operates under the enduring power of attorney and for whom the emphasis is more on 
financial and property decisions. As it so happens, when we compare and contrast attorneys with guardians and 
administrators, we find that they have fewer obligations. 

Overseeing this area of enduring powers of attorney and guardianship is the jurisdiction of the State Administrative 
Tribunal. The State Administrative Tribunal can be involved in elder abuse matters. When the State Administrative 
Tribunal makes orders to appoint a guardian or administrator for a person who has a decision-making disability—
we would be thinking of an older person in the case of elder abuse—it can review a guardianship or administration 
order that is already in place and can consider intervening to revoke or amend an enduring power of attorney. The 
State Administrative Tribunal’s primary concern in these matters is the best interests of the represented person, 
with every person presumed capable until proven to the contrary. In other words, the least restrictive guardianship 
and administration orders are the best. In any matter, the tribunal seeks the views of the represented person. 

I pause to contemplate for a moment the issue of capacity and the seriousness with which capacity decisions are 
contemplated by the State Administrative Tribunal in the context of the tribunal deciding whether to empower 
a person to make a decision for another Western Australian. It takes this issue very seriously. This is merely for 
the making of a decision for another person. I pause to contemplate the gravity of that and the significant 
safeguards that are around that process when it is merely a decision being made about another person. I compare 
that with the proposal that is currently under active consideration by the government on capacity and someone 
terminating another person’s life and the very different standards of safeguards that are proposed. Here we have 
a tribunal that will consider these things. The other regime simply has two general practitioners who will consider 
whether a person has capacity. I have mentioned previously that any proposal along those lines is in direct conflict 
with the expert advice of the Chief Psychiatrist of Western Australia. The Chief Psychiatrist gave evidence to the 
parliamentary committee indicating that a mandatory psychiatric capacity assessment should be undertaken. If 
members pause for a moment to consider that evidence, they will see that he suggested that there was a group of 
specialists who were well qualified to be able to provide that level of capacity assessment. As it so happens, the 
government has ignored that. The government has said that we should forget about the expert evidence of the 
Chief Psychiatrist and that the government, Hon Roger Cook and co, knows better than the Chief Psychiatrist of 
Western Australia and it will push ahead with a model that requires two general practitioners to make that decision. 

I pause to compare and contrast that because in the case of elder abuse, we are talking about whether an enduring 
power of attorney or enduring power of guardianship is to be upheld. We are not talking about whether somebody’s 
life will be terminated. There is a fairly significant difference between empowering a person to be able to make 
a decision about another person and a decision being made about whether a person lives or dies, yet there are stacks 
more safeguards in this regime, which is not even good enough, according to the Select Committee into Elder Abuse 
compared with what was proposed by the government. 

The CHAIR: Hon Nick Goiran. 

Hon NICK GOIRAN: I ask members to give serious consideration to this issue of capacity. If we on the 
Select Committee into Elder Abuse were sufficiently concerned about the issue of capacity in an elder abuse 
context and the enduring power of attorney and enduring power of guardianship, how much more concerned should 
we be about capacity and decisions being made about whether somebody lives or dies? 

When I look at the work of the Select Committee into Elder Abuse and its consideration of the role of the 
State Administrative Tribunal, I see that when the tribunal is considering the appointment of a guardian, the person 
must be incapable of looking after their own health and safety; unable to make reasonable judgements on matters 
relating to themselves; or in need or oversight, care or control in the interests of their own health and safety or for 
the protection of others. When it comes to the consideration of the appointment of an administrator, the person 
must be unable to make reasonable judgements in respect of matters relating to all or any part of their estate 
because of their mental disability and need an administrator for their estate. The State Administrative Tribunal can 
review existing orders within five years or upon request on an ad hoc basis. The State Administrative Tribunal can 
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also intervene and require the attorney to provide copies of all records and accounts in connection with the enduring 
power of attorney and have them audited and have the terms of the enduring power of attorney revoked or varied 
and a substituted attorney appointed. Indeed, the State Administrative Tribunal can declare an enduring power of 
guardianship invalid, vary its terms or change the guardian. 

On the next occasion we consider this report, I would like to spend a little time discussing the problem with enduring 
powers of attorney under the current state of the Western Australian law and some of the recommendations of the 
committee and the findings, and the government’s response to that matter. I conclude today by asking members to 
give serious consideration to this issue of capacity assessment and the different safeguards that are in place, when 
they consider other such policy debates moving forward. 

The CHAIR: Members, temporary order 4 applies, so we will defer further consideration of this report. 

Consideration of report postponed, pursuant to standing orders. 
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